








XAUM 


Vol. 99 


CENTRAL LAW JOURNAL 183 











Central Law Journal 





St. Louis, June 5, 1926 








CARE REQUIRED BY OWNER OF 
PASSENGER ELEVATOR 


In the ease of Oreutt v. Century Build- 
ing Company, 201 Mo. 424, 99 S. W. 1062, 
it is held that the relation of passenger 
and carrier exists between persons riding 
in a passenger elevator and the owner 
thereof. The rule is stated in this case 
that, a person or corporation, running an 
elevator to transport persons or property 
from one floor of the building to another, 
is Just as much a carrier as a person or 
corporation running a railroad or stage- 
coach, and that the law governing rail- 
roads and other carriers applies with equal 
force to the operator of an elevator. Quot- 
ing from the*case of Springer v. Ford, 
189 Ill. 430, the court, in the ease first 
mentioned, declared that the operators of 
elevators for the purpose of carrying per- 
sons from one story to another, are re- 
quired to exercise the highest degree of 
eare and diligence in and about the oper- 
ation of such elevators to prevent injury 
to passengers being carried thereon, and 
that the rules governing the liability of 
persons owning and operating passenger 
elevators in buildings, apply to persons 
operating freight elevators, when a per- 
son is rightfully upon such elevator as 
a passenger, and that while, from the 
necessary construction of the freight ele- 
vator, there cannot, in the nature of 
things, be the same immunity from peril 
upon a freight elevator as upon a passen- 
ger elevator, still the same degree of care 
must be exercised in the operation of each 
class of elevators to protect persons from 
injury, who are thereon as passengers. 

In the case first cited, it is also held 
that, the relation of passenger and carrier 
having been established, it is not incum- 
bent upon plaintiff to show the cause of 





the accident, where general negligence is 
pleaded. It is sufficient to show the acci- 
dent and the attendant circumstances and 
conditions; that done, negligence on de- 
fendant’s part will be presumed, and the 
burden then shifts to defendant to show 
that there was no negligence in the con- 
struction or operation of the elevator. 

The Supreme Court of Pennsylvania, in 
deciding the case of McKnight v. 8. S. 
Kresge Co., 132 Atl. 575, held that the 
owner of an elevator is not an absolute 
insurer of the safety of persons carried 
on it, and that the burden of proving 
negligence is on the passenger, but that 
the passenger is aided by a presumption 
of negligence, similar to that arising in the 
case of common carriers. It also held that 
the happening of an accident, which in the 
ordinary course of affairs would not have 
happened, had proper and reasonable care 
been used, affords reasonable evidence of 
negligence and that the accident hap- 
pened as the result of want of due care. 

In the case of Griffen v. Manice, 166 
N. Y. 188, the court held that an instrue- 
tion that the defendant was required to 
use the utmost care and diligence in the 
maintenance and operation of a passenger 
elevator in an office building, and is re- 
sponsible for the slightest negligence 
against which human prudence and fore- 
sight might have guarded, is reversible 
error, since, as to the machinery and ap- 
plianees by which the elevator was moved 
and controlled, and in its maintenance and 
operation, the owner is required to use 
only reasonable care. In this respect the 
court said: 

“*Tf the fair purport of the charge of the 
court was only that the care should be 
commensurate with the danger, it might 
not be objectionable. The charge, how- 
ever, goes far beyond this. The utmost 
human care and foresight would require 
the owner of a building to use the most 
modern and improved form of elevator, 
the latest successful mechanical device and 
the most skillful operators. Such is the 
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rule in the operation of railroads, and 
this degree of diligence may well be re- 
quired where, for a consideration, there 
is a contract to carry safely. But com- 
mon knowledge informs us that such a 
rule would be unreasonable applied to 
elevators in ordinary buildings. There are 
elevators not only in great office buildings 
and hotels, but also in small buildings, and 
even in many private houses. Where there 
is little traffic the duty of operating the 
elevator is at times imposed on an em- 
ployee or servant with other work to per- 
form. To require in all these cases (and 
I do not see how it is possible to dis- 
tinguish between them on the law) the 
same measure of duty that is imposed on 
a railroad company or common carrier 
would be going too far. I think sufficient 
security is afforded the public when own- 
ers or occupants of a building are required 
to use reasonable care in the character of 
the appliance they provide and in its 
maintenance and operation. The stairways 
are always open to those who deem this 
degree of diligence inadequate for their 
protection.’’ 


The New York rule, however, appears 
not to be the prevailing rule, and in many 
States the standard of ordinary care is 
deemed insufficient, and the owners of 
passenger elevators are held to the highest 
degree of care in their construction, main- 
tenance and operation, and in protecting 
passengers carried thereon, the duty and 
liability of the owners being similar to 
that of common carriers by railroad, as 
laid down in the Missouri and Illinois 
eases, above mentioned. 








NOTES OF IMPORTANT DECISIONS 


DRIVER RETURNING TO ZONE OF SERV- 
ICE AFTER DEVIATION FROM EMPLOY- 
MENT.—The case of Orris v. Tolerton & War- 
field Company, 207 N. W. 365, decided by the 
Supreme Court of Iowa, holds that if the driver 
of a trucks having abandoned his employment in 





deviating from the direct route for purposes of 
his own, thereafter returned to the point of 
departure or zone of service, the relationship of 
employer and employee was restored and the 
employer’s liability for the driver’s negligence 
was reestablished. The deviation claimed was 
at most a suspension or temporary abandon- 
ment by Taylor of the defendant’s service. If 
Taylor in going to his mother’s house for the 
bed spring did totally depart from defendant’s 
business for his own exclusive purpose, the rela- 
tionship of master and servant was restored 
when he returned to the point of departure or 
the zone of service as it was when he left it, for 
it remained his duty to take the truck thence to 
his home. When he returned to that point or 
to a point that might be said to be within the 
zone of his employment on that occasion, and 
was engaged in taking the truck to his home, 
the defendant’s liability fer his acts afterward 
occurring in the conduct of the business was 
re-established.” 


VARYING THE TERMS OF A WRITTEN 
INSTRUMENT.—In the case of Griffin Grocery 
Co. v. Richardson, 10 F. (2d) 467, plaintiff and 
defendant, before finally entering into a con- 
tract, communicated with each other by letter 
and telegram. The final offer and acceptance 
were by telegram, and there was no way of 
telling from these two last telegrams what the 
parties intended to contract about without re- 
ferring to the numerous other letters and tele- 
grams that were exchanged between them. The 
Circuit Court of Appeals of the Eighth Cir- 
cuit permitted the introduction in evidence of 
the previous letters and telegrams to explain 
the contract finally intended by the parties and 
contained in the two last telegrams exchanged. 


The following is taken from the opinion of 
the Court: 


“The first contention made by the defendant 
is that the court erred in admitting plaintiff's 
exhibits 1, 2, 3, 8, 9, 10, 11 and 12. This con- 
tention is bottomed on the proposition that the 
contract for the two cars of seed first purchased 
is found in the telegrams of February 21, 1918 
(plaintiff’s exhibits 4 and 5), and that the con- 
tract for the three cars of seed last purchased 
is found in the telegrams of February 26 and 
27, 1918 (plaintiff’s exhibits 13, 14 and 15), and 
that the other telegrams and letters admitted 
in evidence formed no part of the contracts. 
We do not think this contention is sound. 


“Professor Wigmore, at page 3408, section 
2425, of the second edition of his work on Evi- 
dence, says: 
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“When parties negotiate at a distance, by 
letters and telegrams—first an offer, then a 
declination, then a revision of the offer, then 
a halt upon an important term, afterwards an 
offer of its concession in return for the con- 
cession of some prior term now to be changed, 
and finally an acceptance of this concession, 
and thus an end of the negotiations—where 
are the terms of this contract to be found? 
Obviously, in this congeries of letters and tele- 
grams, as mutually modifying and complement- 
ing each other. The whole of the contract is 
not in any one document. Nor, on the other 
hand, does the whole of any one document 
(probably) represent a part of the contract, 
because some of its terms have been impaired 
and replaced by other documents in the series. 
Nor can it be said that there is a series of 
legal acts, each one independent, successively 
modifying the preceding ones; for each letter 
and telegram is merely tentative and prepara- 
tory, and there exists no legal act * * * un- 
til the final assent is given. That assent, when 
it comes, adopts and vivifies the entire mass, 
which until then was legally inchoate only. 
The process is not unlike the fall of cards in 
the play of a trick at whist; the total effect 
cannot be determined till the last card hus 
fallen, and no one card exhibits in itself the 
effect of the trick; yet, when all are played the 
second card may prove to be_the decisive fac- 
tor, and may remain unimpaired by any later 
play. 

“‘On the other hand, if, instead of leaving 
the net effect of the negotiations to be gleaned 
from the mass of writings, a single document 
is finally drawn up to replace them and to em- 
body their net effect, and is signed or other- 
wise adopted by the parties, this document 
will now alone_represent the terms of the act. 
Instead of leaving the wheat mingled with the 
chaff, the wheat has been definitely selected and 
set apart in a single mass. The wheat existed 
there no less before than now, but it has now 
been placed in a single receptacle by itself.’ 

“Where a contract is negotiated between 
parties at a distance by exchange of telegrams 
and letters, and where offers and counter offers 
are made and finally an offer is accepted, but 
no formal written contract is thereafter entered 
into, it is frequently true that the final offer 
and acceptance are wholly inadequate to ex- 
press the true intent and meaning of the par- 
ties. This is because telegrams are reduced 
to a few words and the final offer and ac- 
ceptance are written and read by the contract- 
ing parties in the light of the prior commun:- 
cations. This is true in the instant case. Un- 
der such circumstances resort must be had. to 





the prior correspondence in arriving at the true 
intent and meaning of the contract. We do 
not hold in such cases that the.contract is 
found in the final offer and acceptance, but, 
were this true, resort may always be had to 
prior communications of the parties in con- 
struing a contract which is doubtful and un- 
certain on its face. The court, construing such 
a contract, has the right to place itself as 


.nearly as possible in the situation of the con- 


tracting parties at the time they entered into 
the contract.” 


DISTRIBUTION OF STOCK OF ANOTHER 
CORPORATION AS A DIVIDEND.—In Lieb 
man v. Auto Strop Ca, 241 N. Y. 427, it ap- 
peared that the directors of defendant corpora- 
tion voted to distribute as a dividend to its 
stockholders all of the stock of another corpora- 
tion held by it as surplus. This resolution was 
opposed by plaintiffs on the ground that it was 
passed in bad faith and that to permit the 
same to be carried out would be inequitable 
and detrimental not only to the rights of the 
plaintiffs but to the corporation. The Court 
of Appeals, in passing upon the facts as founa 
by the lower courts, stated that as the evidence 
showed no bad faith or unconscionable conduct 
on the part of the directors or that their ac- 
tion in passing the resolution would be det- 
rimental either to the stockholders of the cor- 
poration, its execution could not be prevented 
by a court of equity. It reiterated the rule 
that the test in cases of this nature is that it 
is within the discretion of the directors to ae- 
termine when and to what extent a dividend 
shall be made and that courts wfll not inter- 
fere with such discretion unless it be first maae 
to appear that the directors have acted, or are 
to act, in bad faith and for a dishonest pur- 
pose. 

Relative to this question, the Court said: 

“After a careful consideration of this record, 
I have no doubt as to the power of the majoriiy 
of the directors of the Auto Strop Company to 
declare by way of dividend, the stock of the 
razor company. This stock was simply a sur- 
plus. It was so regarded in 1906 when the 
1,000 shares were distributed, and it has re- 
mained so since. It is profit derived from the 
granting of the license under its patents. If 
the same were in money instead of stock, can 
there be the slightest doubt that the same 
might be distributed among its stockholders? 
It is a fundamental rule relating to the man- 
agement of corporations that it is within the 
discretion of the directors to determine when 
and to what extent a dividend shall be made, 
subject of course to the qualification that the 
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same shall not encroach on the capital. Courts 
will not interfere with such discretion unless 
it be first made to appear that the directors 
have acted or are about to act in bad faith and 
for a dishonest purpose. It is for the directors 
to say, acting in good faith of course, when 
and to what extent dividends shall be declared. 
Dividends, when declared, must be out of sur- 
plus or undivided profits. If stock of another 
corporation be held which constitutes a part of 
the surplus or undivided profits, it is legally 
distributable among the stockholders as a div- 
idend precisely the same as if it were cash 
(Matter of Rogers, 48 N. Y. S., 175, 22 App. 
Div., 428, affirmed 55 N. E., 393, 161 N. Y., 10s; 
People ex rel. Queens County Water Co. v. 
Travis, 157 N. Y. S., 943, 171 App. Div., 521; 
Id., 114 N. E., 1079, 219 N. Y., 571). The statute 
confers upon the directors this power, and the 
minority stockholders are not in a position to 
question this right, so long as the directors 
are acting in good faith. That is the test and 
the fixed standard (Kavanaugh v. Kavanaugh 
Knitting Co., 123 N. E., 148, 226 N. Y., 185). 
This fact is well known to minority stock- 
holders when they acquire stock in a corpora- 
tion. The action of the majority directors 
must not amount to a fraudulent destruction 
or impairment of the rights of minority direc- 
tors or non-assenting stockholders Godley v. 
Crandell & Godley Co., 105 N. E., 818, L. R. A., 
1915D, 632, 212 N. Y., 121). The declaration of 
a dividend must be for the benefit of all. If 
it is done solely for the purpose of benefiting 
the majority to the detriment of the minority, 
then a court of equity will never hesitate to 
exercise its equitable powers to prevent the 
perpetration of the wrong by which’ the ma- 
jority are seeking to impose upon the minority. 
But before a court of equity will interfere with 
the action of a majority of the directors facts 
must be presented from which the court can 
find that such action has underlying it a fraud- 
ulent purpose and corrupt intent. Obviously, 
if such action is for the benefit of the corpora- 
tion, which includes all the stockholders, bad 
faith or a fraudulent and corrupt intent can- 
not arise or be inferred.” 








Small Boy: “Father, how do they catch 
lunatics?” 
Fatfer: “With face powder, beautiful gowns, 


pretty smiles, and soft words, my son.” 


Traffic Cop: “What’s the idea balling up 
traffic? Why don’t you use your noodle?” 

Sweet Miss: “Didn’t know the car had one.” 
—Red Cat. 





EFFECT OF RELEASE OF PRINCI- 
PAL IN BANKRUPTCY AS TO 
LIABILITY TO SURETY 
ON PROMISSORY 
NOTE 


The question as to whether a surety or 
accommodation endorser upon a promis- 
sory note, having paid the note after 
the discharge of the principal in bank- 
ruptey, can proceed against the principal 
for reimbursement, the note having been 
listed among the obligations of the bank- 
rupt in the bankruptcy proceedings, is a 
very interesting one. 

At first blush, it would seem, since the 
obligation as between the bankrupt and 
the surety did not really accrue until the 
payment of the note by the surety, which 
payment was made after the principal was 
discharged in bankruptcy, that it was not, 
therefore, covered by the discharge, and 
that the surety, upon payment, should 
have a right to proceed against the prin- 
cipal for reimbursement, notwithstanding 
the bankruptey proceedings, in the same 
manner and to the same extent as any 
other person could proceed against him 
upon an obligation arising after the dis- 
charge in bankruptcy. 

In support of this view it might be con- 
tended, on behalf of the surety, that inas- 
much as no debt existed between him 
and the principal during the bankruptcy 
proceedings, and inasmuch as he did not 
know, at that time, that he would ever be 
called upon to pay the note, that he would 
not be in a position during the bank- 
ruptey to present a claim to the bank- 
ruptey court, and that if the discharge of 
the principal by the bankruptcy court dis- 
charged the principal from having to re- 
spond to the surety for a payment which 
the surety might make subsequent to the 
bankruptey, the surety would then be 
without any remedy, having been fore- 
closed from presenting any claim to the 
bankruptcy court because he had, in fact, 
none to. present and being unable to pro- 
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ceed against the principal subsequently 
because of his discharge in bankruptcy. 

While there seems to be a certain 
amount of merit, argumentatively at least, 
to this position, it does not stand the test 
of sound reasoning. 


The purpose of the bankruptcy act was, 
of course, to put a debtor who has become 
hopelessly involved in a position where, 
by turning over all his assets for the 
benefit of creditors, he could start again 
and not be hampered by attachment suits, 
ete., which, but for the act, would keep 
him in a position where he could not only 
not pay his creditors, but could not even 
continue in any business, or, putting it in 
the language of the Supreme Court of the 
United States: 

‘It is the purpose of bankruptcy act to 
convert the assets of the bankrupt into 
eash for distribution among creditors, and 
then to relieve the honest debtor from the 
weight of oppressive indebtedness, and 
permit him to start afresh, free from the 
obligations and responsibilities coincident 
upon business misfortunes.”’ 

A discussion of the abuses made of the 
bankruptcy act by dishonest debtors is not 
pertinent to the discussion involved here, 
though it would be interesting, and sug- 
gests the possibility that some amend- 
ments may be required to the bankruptcy 
act to prevent it becoming an instrument 
in aid of dishonest debtors desiring to 
defraud their creditors. 


The purpose of the bankruptcy act be- 
ing as stated above, would there be any 
real advantage to the bankrupt debtor in 
a discharge from liability as a principal 
upon a note, if the surety, not having been 
discharged from his obligation as surety 
by reason of the discharge of the princi- 
pal and being afterwards required to pay 
the note, could proceed against the debtor 
for reimbursement? If such action could 
be taken by the surety, a discharge in 
bankruptcy might be of very little value 
to the debtor for it might well be that 
the greater portion of his obligations were 
notes upon which there were sureties or 





accommodation endorsers and, if the above 
procedure were permitted, he would be 
discharged from none of these obligations 
through the bankruptcy court. 

After all, is there any greater hardship 
inflicted upon the surety than upon any 
other creditor by reason of his being re- 
quired to pay the obligation for which he 
has become surety, notwithstanding the 
discharge of the principal in bankruptey 
and without right to proceed against the 
principal for reimbursement? And is not 
the surety or accommodation endorser 
bound to know at the time of his endorse- 
ment the extent of his liability, and that 
if the principal does become a bankrupt 
he will be expected to pay the obligation 
for which he has become surety? He does, 
in effect, contract to pay under these very 
circumstances, although he may not have 
them particularly in mind at the time he 
becomes a surety or an accommodation 
endorser. 

Nor can the surety claim that he is with- 
out remedy for the stated reason that no 
debt actually exists between himself and 
the principal until the surety has been 
ealled upon to pay the obligation for 
which he became surety. The surety’s 
obligation to pay exists from the time 
that he becomes surety upon the note, and 
the contract under which he may become 
liable, is in existence at the time of the 
bankruptey proceedings, and while he 
may not be required to actually pay upon 
the note until after that time, he is bound 
to know while the bankruptcy proceed- 
ings are in process, that he does have a 
contingent liability upon the note and it 
becomes his duty to protect his rights in 
the bankruptcy court. He can, upon be- 
coming advised of the bankruptcy pro- 
ceedings, pay the note and present his 
claim to the referee in bankruptcy as any 
other debtor for his distributive share of 
the bankrupt assets; furthermore, he can 
also* insist upon the holder of the note 
presenting a claim for a distributive part 
of the bankrupt assets even if he has not 
paid the note, in which case, of course, 
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he would not be discharged from liability 
for the payment of any remainder. If the 
holder of the note should neglect or refuse 
to file any claim, insisting that he intends 
to rely wholly upon the guarantee of the 
surety, the surety can, upon a proper 
showing to the court, have a distributive 
part of the bankrupt estate set apart for 
application upon the note.’ 

Section 63 states: 

‘*Debts of the bankrupt may be proved 
or allowed against his estate which are 
: (4) founded upon an open ac- 
count or under a contract express or im- 
plied ; unliquidated claims 
against the bankrupt may, pursuant to 
application to the court, be liquidated in 
such manner as it shall direct, and may 
thereafter be proved and allowed against 
his estate.’’ 

The act also provides for the bringing 
in and the substitution of additiona! per- 
sons or parties in the proceedings when- 
ever necessary for a proper and complete 
determination of any matter in contro- 
versy and also for the entry of such or- 
ders and judgments as may be necessary 
for the enforcement of the provisions of 
the act. 

Therefore there seems to be no real 
justification for the view that a principal 
upon a promissory note, having been 
discharged by a bankruptcy court for any 
liability to the holder of the note, is not 
discharged from liability to the surety on 
the note when the surety is compelled aft- 
er the discharge of the principal, to pay 
the note of his principal. Such was, in 
substance, the holding of the Supreme 
Court of the United States in the case 
of Williams v. United States Fidelity and 
Guaranty Company,? opinion by Jus- 
tice McReynolds. In this case the 
United States Fidelity and Guar- 
anty Company executed a bond for Wil- 
liams and his partner, guaranteeing the 
faithful performance of a building con- 
tract, and in the application for the bond 
Williams and his partner obligated them- 
selves to indemnify the bonding company 


(1) More v. Wells, 7 How 272. 
(2) 236 U. S. 549. 





against loss by reason of its having 
executed the bond. The partners were 
unable to complete the contract and in 
1901 filed voluntary petitions in bank- 
ruptcy and were subsequently, in the same 
year, discharged, no dividend having been 
paid as all the assets were consumed in 
administration expenses. The bonding 
company was required to pay and sub- 
sequently, in 1911, the company 
brought suit against Williams and 
his partner upon the written promise 
made to it when the bond was executed 
and asked judgment for the amount paid 
by the company on the bond. Judgment 
was given in favor of the company in a 
Georgia court, and was subsequently af- 
firmed by the Court of Appeals of Georgia. 
The Georgia court declared : 

‘The principals owed the surety noth- 
ing at the time the petition in bankruptcy 
was filed because the surety had paid noth- 
ing for their benefit and the relationship 
of debtor and ecreditur did not exist be- 
tween them until after actual payment by 
the surety. The surety had no 
claim against the bankrupts which it 
could have filed in its own name Saey 
The liability to the surety by the bankrupts 
was altogether contingent and might not 
have arisen. Indeed, we hold that at the 
time the petition in bankruptcy was filed 
the surety had no claim or debt against the 
bankrupts which could have been proved 
in the bankruptey court under Section 63° 
of the Bankruptcy Act.’’ 

Reversing the Court of Appeals of the 
State of Georgia, Justice McReynolds re- 
ferred to general order No. 21-4 which 
reads as follows: 

‘The claims of persons contingently li- 
able for the bankrupt may be proved in the 
name of the creditor when known by the 
party contingently liable; when the name 
of the creditor *s unknown, such claim 
may be proved in the name of the party 
contingently liable; but no dividend shall 
be paid upon such ecla‘m except upon 
satisfactory proof that it will diminish pro 
tanto.”’ 

Speaking of the intent of the bankrupt 
law the Court stated: 

‘It provides complete protection and an 
ample remedy in behalf of the surety upon 
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any such obligation. He may pay it off 
and be subrogated to the rights of the 
creditor ; if the creditor fails to present the 
claim for allowance against the estate, he 
may prove it; and in any event, he has 
abundant power by resort to the court or 
otherwise to require application of his full 
pro rata part of bankrupt’s estate to the 
principal debt and as the sure- 
ty thus either shares or enjoys an oppor- 
tunity to share in the principal's estate, 
we think the discharge of the latter aequits 
the obligation between them incident to the 
relationship. 

**It would be contrary to the basal spirit 
of the bankrupt law to permit a surety by 
simply postponing compliance with his 
own promise in respect of a liability until 
after bankruptcy to preserve a right of re- 
covery over against his principal, notwith- 
standing the discharge would have ex- 
tinguished this if the surety had promptly 
performed as he agreed. Such an interpre- 
tation would effectually defeat a funda 
mental purpose of the enactment.”’ 

Commenting upon the question as to the 
uncertainty of the liability of the surety, 
the Court stated: 

‘‘There was no uncertainty which could 
prevent the surety from obtaining all bene- 
fits to which it was justly entitled from 
the bankrupt estate.’’ 

There are other cases which might be 
cited but the statement of the Supreme 
Court in this case seems so clear that ref- 


-erence to other cases would seem to be 


merely cumulative and would add noth- 
ing of value to argument. 

H. B. DurHam. 
Casper, Wyo. 








Two young lawyers, both trying to make 
reputations as orators, happened to be pitted 
against each other in argument. Both spoke at 
great length, and in closing the second speaker 
remarked that he was sorry to find his colleague 
on the wrong side, for there was every reason 
why they should agree. “We were brought up 
together, we studied together, and we were born 
on the same day.” 

“Did I understand you to say that you were 
born on the same day?” asked the judge. 

“Yes,” came the prompt reply. 

“On the very same day?” 

“Yes, sir.” 

“Then it must have been a very windy day.” 





INSURANCE—AUTOMOBILE COLLISION 


BROWN v. UNION INDEMNITY CO. 
105 So. 918 


(Supreme Court of Louisiana, Oct. 6, 1925. 
Rehearing Denied Nov. 2, 1925) 


Automobile, tipping over and coming in vio- 
lent contact with surface of road to its damage, 
as result of being turned quickly to avoid colli- 
sion with another car, held not to have suffered 
“collision” within meaning of policy insuring 
against damage “caused solely by accidental 
collision with another object.” 


Barnette & Roberts, of Shreveport, for appli- 
cant. 

C. H. Lyons, of Shreveport, for respondent. 

ROGERS, J. The question to be answered 
in this case is whether recovery can be had 
under a stipulation in an insurance policy 
guaranteeing the insured against loss by rea- 
son of damage to, or destruction of his auto- 
mobile, “caused solely by accidental collision 
with another object,” where the insured’s au- 
tomobile was damaged by tipping over and 
coming into violent contact with the surface 
of the road. 

The scene of the accident was on the Green- 
wood public road near the city of Shreveport. 
Plaintiff’s automobile was being driven in a 
westerly direction. Another automobile was 
immediately in front of petitioner’s car, travel- 
ing in the same direction and on the same 
side of the road. Both machines were pro- 
ceeding at the rate of 25 miles an hour. The 
first car slowed down, and the driver of plain- 
tiff’s automobile turned towards its left and 
speeded up in an attempt to pass said car. 
When plaintiff’s car was about to pass the 
other car, the driver of this car also speeded 
up and turned to the left for the purpose of 
avoiding another automobile which was rapidly 
approaching from the opposite direction. The 
driver of this car, in attempting to pass the 
other cars, turned to the left side of the road, 
which was the wrong side for it to be on, going 
in the direction of the city of Shreveport. In 
order not to collide with the second named 
car, the plaintiff’s driver turned his car sharply 
to the right of the road, avoiding the other 
cars. In the execution of this mancuvre, 
plaintiff’s automobile tipped over and came into 
violent contact with the surface of the road, 
breaking the body of the car, and otherwise 
damaging it, requiring the expenditure on 
plaintiff’s part of $1,661.15 in order to place 
his machine in the same condition in which 
it was prior to the accident. 
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Plaintiff brought this suit to recover said 
amount from defendant under a policy which 
it had issued insuring plaintiff's automobile 
against loss for damage done to it solely by 
accidental collision with another object. 

In the district court, defendant filed an ex- 
ception of no cause of action, which was 
sustained, and plaintiff’s suit was dismissed 
at his cost. On appeal by plaintiff, this judg- 
ment was reversed by the Court of Appeal for 
the Second Circuit, and the case was remanded 
to the district court for further proceedings. 
Defendant then applied for a writ of certiorari 
or review, which application was granted, and 
the case is now before us. 

The respondent, William E. Brown, filed a 
motion in this court to recall the writ of re 
view, on the ground that the application there- 
for had been made and granted as a matter 
of right, upon the allegation. that the decision 
of the Court of Appeal is in conflict with the 
jurisprudence of the Supreme Court, which al- 
legation he contends is incorrect, since the 
question presented has not heretofore been 
before this court. 

Respondent’s motion cannot be allowed. A 
reference to the application of relator shows 
that it was based upon the declaration that the 
judgment of the Court of Appeal is contrary 
to the stipulations of the policy, as well as 
being contrary to the law and the jurispru- 
dence of this state; and the case was ordered 
up under the general authority conferred upon 
this court by the Constitution, art. 7, § 11. 

So far as we have been able to ascertain, 
the question presented has not been hereto- 
fore before this court. It has been, however, 
the subject of adjudications by other courts of 
last resort. In the opinions of the Court of 
Appeal, one on the original hearing and the 
other on the rehearing, some of these cases, 
and many other cases involving questions of 
similar import, have been referred to and com- 
mented upon. 

In the original opinion of the Court of Ap- 
peal, the cases of Moblad v. Western Indem- 
nity Co. 53 Cal. App. 683, 200 P. 750, and 
Bell v. American Insurance Co., 173 Wis. 533, 
181 N. W. 733, 14 A. L. R. 179, were cited 
as deciding the question in the negative, and 
the cases of Great American Mutual Indem- 
nity Co. v. Jones, 111 Ohio St. 84, 144 N. 
E. 596, 35 A. L. R. 1023, and Fireman’s Insur- 
ance Co. v. Savery (Ind. App.) 143 N. F. 612, 
were referred to as answering the question in 
the affirmative. 

The author of the opinion also cited the 
following cases as being similar to the in- 
stant one, and as holding that the insured 





was protected, viz.: Freiberger v. Globe In- 
demnity Co., 205 App. Div. 116, 199 N. Y. S. 
310; Young v. New Jersey Ins. Co. (D. C.) 
284 F. 492; Interstate Casualty Co. v. Stewart, 
208 Ala. 377, 94 So. 345, 26 A. L. R. 428; Uni- 
versal Service Co. v. American Ins. Co., 213 
Mich. 523, 181 N. W. 1009, 14 A. L. R. 183; 
Rouse v. St. Paul, etc., Co., 203 Mo. App. 603, 219 
S. W. 688; Lepman v. Employers, etc., Corp. 
170 IlL App. 379; Harris v. American Casualty 
Co., 83 N. J. Law, 641, 85 A. 194, 44 L. R. A. 
(N. S.) 70, Ann. Cas. 1914B, 846; Harden- 
burgh v. Employers’ Casualty Co., 78 Misc. 
Rep. 105, 188 N. Y. S. 662. 

The following cases were then referred to, 
in the opinion, as maintaining the reverse 
of the proposition. viz.: Continental Casuai- 
ty Co. v. Paul, 209 Ala. 166, 95 So. 814, 30 
A. L. R. 802; Southern Casualty Co. v. John- 
son, 24 Ariz. 221, 207 P. 987; Moblad v. 
Western Indemnity Co., 53 Cal. App. 683,200 
P. 750; Fox v. Interstate Exchange, 182 Wis. 
28, 195 N. W. 842; Alexander v. Ins. Co., 
Supreme Court of Hawaii; Royal Hawaiian 
Sales Co. v. Ins. Co., Supreme Court of 
Hawaii; Wettengel v. U. S. Lloyds, 157 Wis. 
433, 147 N. W. 360, Ann. Cas. 1915A, 626; 
Gibson v. Georgia Life Ins. Co., 17 Ga. App. 43, 
86 S. E. 335; 14 A. L. R. 191. 

And in view of these conflicting authorities, 
under the settled doctrine that an insurance 
policy which contains language reasonably 
susceptible to different interpretations will be 
given the construction most favorable to the 
assured, the court concluded «hat plaintiff’s 
petition set forth a cause of action, and accord- 
ingly overruled the exception and remanded 
the case. : 

The Court of Appeal, in its opinion on re- 
hearing, confirmed the views which it had 
previously expressed on the original hearing. 
The author of the opinion on rehearing ex- 
haustively reviewed the jurisprudence on the 
subject. He referred to and commented upon 
all the cases listed in the original opinion, 
with the exception of the two cases decided by 
the Hawaiian Supreme Court, which were not 
accessible. In addition he cited and discussed 
the following cases as having more or less 
bearing upon the issues involved, viz.: Wether- 
ill v. Williamsburg City Fire Ins. Co., 60 Pa. 
Super. Ct. 37, noted in 14 A. L. R. 189; Pol- 
stein v. Pacific Fire Ins. Co., 122 Mise. Rep. 
194, 203 N. Y. S. 362; Hanvey v. Georgia Life 
Ins. Co., 141 Ga. 389, 81 S. E. 206; Hoosier 
Mutual Auto Ins. Co. v. Lanam, 79 Ind. App. 
629, 137 N. E. 626; Stuht v. U.S. Fidelity & 
Guaranty Co., 89 Wash. 93, 154 P. 137; Power 
Motor Car Co. v. U. S. Fidelity & Guaranty 
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Co., 69 Mont. 563, 223 P. 112, 35 A. L. R. 1028. 

Among the cited cases the following are 
valueless in the consideration of the question 
presented, because of the exclusion clause con- 
tained in the policy, viz.: Stuht v. U. S. Fidel- 
ity & Guaranty Co. and Harris v. American 
Casualty Co., in which upsets were specially ex- 
cluded; Rouse v. St. Paul F. & M. Ins. Co., 
Hanvey v. Georgia Life Ins. Co., Hoosier Mu- 
tual Automobile Co. v. Lanam, Gibson v. Geor- 
gia Life Ins. Co., and Hardenburg v. Em- 
ployers’ Liability Ins. Corp. (which was re 
versed in 80 Misc. Rep. 522, 141 N. Y. S. 502) 
in which injuries caused by striking any por- 
tion of the roadbed, etc., were excluded. 

With the exception of the cases to be here- 
inafter specially mentioned and reviewed, the 
other decisions referred to in the opinions of 
the Court of Appeal are not apt in the in- 
stant case. It is true, some of these deci- 
sions extend the meaning of the word “col- 
lision,” as contained in a policy of insur- 
ance, to such incidents as an automobile fall- 
ing through an elevator shaft (Wetherill v. 
Williamsburg City Fire Ins. Co.), where it 
was injured by the fall of the elevator on 
which it was being lowered (Freiberger v. 
Globe Indemnity Co.), where it was damaged 
by a loaded scoop of a steam shovel falling 
on it (Universal Service Co. v. American 
Insurance Co.), 
leaves the road and strikes an object out- 
side and off the road, such as the body and 
banks of a ditch (Power Motor Co. v. U. S. 
Fire Ins. Co.), the bottom of a ditch (Fire- 
man’s Ins. Co. v. Savery), or an embankment 
(Interstate Casualty Co. v. Stewart, or 
where the driver swerved his car to the out- 
er edge of a narrow foad to avoid striking 
another cay, and his automobile left the road, 
fell down the embankment, struck a rock 
and turned over (Polstein v. Pacific Fire Ins. 
Co.) But none of these cases hold that the 
mere impact of the car with the surface of 
the roadway, due to an upset, is a collision 
with another object within the meaning of 
the language of the policy. Others of said 
cases hold that there was no collision in 
such circumstances as where an automobile 
ran off the main road and down a bank of 
three or four feet into a river, causing dam- 
age to the car (Wettengell v. U. S. Lloyds), 
where the car skidded on a recently regrav- 
eled highway, was overturned, and violently 
struck an embankment at the side of the 
road (Fox v. Interstate Exchange Bank). In 
Southern Casualty Co. v. Johnson, the ques- 
tion of fact was whether the injury to the 





and where an automobile. 








automobile was caused by colliding with an 
embankment of earth alongside the road, or 
resulted from an upset or tip-over due to the 
automobile’s being run “upon and along or 
over’? the embankment. The court allowed a 
recovery, because it found as a fact that the 
car collided with the embankment. It took 
occasion to say, however, that if the established 
facts had been as contended for by the insur- 
ance company, namely, that the damage was 
due to an upset or tip-over caused by the run- 
ning of the car upon and along and over an 
inclining embankment, there could be no re- 
covery, for the reason that an upset and a col- 
lision are not regarded as the same. 


In Continental Casualty Co. v. Paul, 209 Ala. 
166, 95 So. 814, 30 A. L. R. 802, the Alabama 
Supreme Court held that collision did not in- 
clude injuries caused by contact with the earth 
or object in falling over an embankment along 
the highway; but in St. Paul Fire & Marine 
Ins. Co. v. American Compounding Co., 211 
Ala. 593, 100 So. 904, 35 A. L. R. 1018, the same 
court held that, where a car ran off a precipice, 
striking the rock bottom of an excavation, the 
impact was a “collision with an object” within 
the “accidental collision” clause of an insur- 
ance policy. This decision was on rehearing, 
after the doctrine of the case of Continental 
Casualty Ca. v. Paul had been affirmed on the 
original hearing, and was by a divided court. 


The question of law involved in Lepman v. 
Employers’, etc., Corp. was whether, in order 
to constitute a collision, both objects must be 
in motion. The court held that the meaning of 
the word was not to be confined to a case 
where both the colliding objects were in mo- 


_ tion. 


The Court of Appeal, in reaching its con- 
clusions, was apparently greatly influenced by 
the decision of the Ohio Supreme Court in 
Great American Mutual Indemnity Co. v. 
Jones. This is the only case cited which 
sustains the proposition that the insured is 
entitled to recover under the policy where his 
car upsets or tips over and is damaged by com- 
ing in contact with the surface of the road. 
In its decision, the Ohio Supreme Court refers 
to the Bell and Moblad Cases, of which more 
hereafter, but the opinion shows that greater 
weight was given to the case of Young v. New 
Jersey Ins. Co., decided by the United States 
District Court for the District of Montana, 
284 F. 492, and that said case was the authority 
upon which the court reached its final conclu- 
sion. 

In the Young Case an automobile while be- 
ing driven on the highway was damaged by 
the breaking of the front axle and the drop- 
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ping of the broken axle and the frame to 
the roadway, where they caught, causing the 
car to overturn and strike the ground with 
great force. The United States District Court 
held that the facts showed a collision, entitling 
the insured to a recovery under a policy in- 
suring against damage from accidental collision 
with another automobile, vehicle, or object. 
This construction of the contract, however, 
was repudiated by the United States Circu't 
Court of Appeals for the Ninth Circuit, which 
reversed the judgment of the district court. 
See New Jersey Ins. Co. v. Young, 290 F. 155. 


In discussing the question presented, the 
United States Circuit Court of Appeals said, 
at page 156 of the opinion: 

“But we are unable to construe the word 
‘collision’ as including damage caused by the 
striking of the car upon the roadway after the 
defective axle broke and let the car down. The 
automobile was being driven upon the highway. 
It did not come in contact with any object upon 
the road or roadway until after the defective 
axle broke, when the car dropped and the end 
of the broken axle plowed into the roadway it- 
self, and the car, pivoting on the broken axle, 
turned over and was damaged. In a usual 
sense, an accidental collision between an auto- 
mobile and another object means striking 
against something on the road; for instance, 
hitting a pedestrian, or a horse, or a cow per- 
chance straying in the road, or a rock or stump 
upon the roadway, or a guard rail, such as 
is often placed in the road at points where 
repairs are being made, or where the automo- 
bile hits or rubs the side of a tunnel or em- 
bankment or bridge alongside or defining the 
road. 
of the contract, when accorded the ordinary 
and usual meaning that should govern, does 
not extend to the incident under: consideration, 
where the proximate cause was the breaking of 
the defective axle, and damage was not by 
‘being in accidental collision’ with an object.” 

The case of Bell v. American Ins. Co. is 
exactly in point. In that case the driver of 
an automobile was endeavoring to turn his 
car, and, while doing so, backed it upon soft 
ground, where it gradually settled, tipped 
over, and struck the ground. In construing 
a policy similar to the one in the Young 
Case, the Supreme Court of Wisconsin used 
the following language, viz.: 

“While it is true that insurance con‘racts 
should be construed most strongly against the in- 
surer, * * * yet they are subject to the same 
rules of construction applied to the language 
of any other contract. It is a fundamental rule 
(of construction) that the language of a contract 


In other words, we think the language 





is to be accorded its popular and usual sig- 
nificance. It is not permissible to impute an 
unusual meaning to language used in a con- 
tract of insurance any more than to the lan- 
guage of any other contract. The incident 
causing the damage to the automobile here in 
question is spoken of in common parlance as 
an upset or tip-over. If it were the purpose to 
insure against damage resulting from such an 
incident, why should not such words, or words 
of similar import, have been used? We can- 
not presume that the parties to the contract 
intended that an upset could be construed as a 
collision in the absence of a closer association 
of the two incidents in popular understanding.” 

In Mob'ad v. Western Indemnity Co., the 
language of the policy read, “If caused solely 
by collision with another object.” There tne 
edge of a roadway on which an automobile had 
been swerved to avoid a collision gave way, 
causing the car to run down an embankmen: 
and to overturn and roll down the side of a 
mountain. The court held that the proximate 
cause of the damage was the overturning of the 
car on the edge of the road, and that the 
proximate and only cause of the accident was 
not a collision but the upsetting of the auto- 
mobile. 

Another case in point is London Guaranty 
& Accident Co. v. Sowards, decided. in 1923 
by the Supreme Court of Canada and reported 
in 2 D. L. R. at page 495. This case evidently 
was not called to the attention of the Court 
of Appeal, since it is not referred to in either 
of the opinions of said court. There the policy 
provided for indemnity for damage to insured’s 
automobile in an “accidental * * * collision 
with any other automobile, vehicle, or object.” 
The insured was denied recovery for injuries 
to his car, sustained when it struck a rut in 
the road and was upset on its side*and went 
into the ditch. The court held that this could 
not be considered a collision within the mean- 
ing of the policy. 

One of the latest and most pertinent judt- 
cial expressions on the question before us is 
to be found in Great Eastern Casualty Co. v. 
Solinski, decided by the Supreme Court of 
Tennessee in 1924, 150 Tenn. 206, 263 S. W. 
71, 35 A. L. R. 1007. In that case the policy 
insured the policy holder against loss by rea- 
son of damage or destruction of his automo- 
bile “if caused solely by collision with an- 
other object either movable or stationary.” 
There the driver of insured’s car suddenly ap- 
plied the brakes in respsonding to what he 
thought to be a signal light to stop at a rail- 
road crossing. Upon the application of the 
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brakes the car skidded, swerving and revers- 
ing its position. Its right rear wheel col- 
lapsed, and it was precipitated on its right 
side upon the roadbed. The court held that 
there was no collision within the meaning of 
the policy; there being nothing in the road 
but a little loose gravel. The court reached its 
conclusions, after reviewing the following 
cases, viz.: Bell v. American Ins, Cc.; N. J. Ins. 
Co. v. Young; Moblad v. Western Indemnity 
Co.; Continental Casualty Co. v. Paul; Ploe v. 
International Indemnity Co., 128 Wash. 480, 
223 P. 327, 35 A. L. R. 999; London Guaranty & 
Ace. Co. v. Sowards; Harris v. American Cas- 
ualty Co.; Universal Service Co. v. American 
Ins. Co., ete.; Wetherill v. Williamsburgh Fire 
Ins. Co.; Hardenburgh v. Employers’, etc., 
Corp.; Power Motor Car Co. v. U. S. Fire Ins. 
Co.; Stix v. Travelers’ Indemnity Co., etc., 175 
Mo. App. 171, 157 S. W. 870; Columbia Ins. 
Co. v. Chatterjee, 93 Okla. 249, 219 P. 102; and 
Gans v. Columbia Ins. Co. (1924), 99 N. J. Law, 
44, 123 A. 240. 

The court specially approved the Young, Bell, 
and Ploe Cases, and at page 74 of the opinion 
(150 Tenn. 217) said: 

“The thought expressed in the above cases is 
that the collision clause refers to some other 
object than the road upon which the automve- 
bile is being operated. Being already upon the 
road, and in contact with it, there can be no 
collision in the sense that the term contem- 
plates two separated objects coming together.” 


It is our conclusion, after careful consid- 
eration of the question presented and review 
of the authorities enumerated, that the defena- 
ant company is not liable on the policy sued 
on herein. To hold otherwise would be to give 
the language of the policy a strained and un- 
natural construction, and one that in our judg- 
ment was not contemplated by the parties. 
The so-called collision alleged by plaintiff was 
the contact of the automobile with the roadway 
caused by the upsetting or tipping over of the 
ear. Now it is a matter of common under- 
standing that an automobile, to be of any prac- 
tical value and utility, must travel on streets 
and roads. In order to do so, it is necessarily, 
at all times, in contact with the surface of the 
street or roadway. If the car upsets or tips 
over, the effect is merely to transfer the point 
of contact from its wheels to its side or to that 
portion of the machine that rests upon the 
roadway. We do not think that such circum- 
stance can be said to be a collision in popu- 
lar understanding of the word and within the 
meaning of the policy. 

For the reasons assigned, the judgment of 
the Court of Appeal is annulled, and the judg- 





ment of the district court is reinstated and 
affirmed at plaintiff’s cost. 


NOTE.—Damage from Automobile Striking 
Road After Turning Over, as Covered by Colli- 
sion Policy.—A collision policy was held not to 
cover damages due to the machine overturning 
without colliding with any object. However, 
such a policy covers damages resulting from 
the machine overturning after and as the re- 
sult of a collision—Southern Casualty Co. v. 
Johnson, 24 Ariz. 221, 207 Pac. 987. 

On the other hand, it has been held that 
where the overturning of an automobile is the 
result ofa collision, any injury suffered by 
the overturning is the indirect result of the 
collision, and recoverable under a policy in- 
suring against “accidental collision.”—Colum- 
bia Ins. Co. v. Chatterjee, 93 Okla. 249, 219 
Pac. 102. 

A policy insured against loss or damage by 
“accidental collision with another object, either 
moving or stationary.” Ordinary breakage and 
all loss or damage by fire arising by reason 
of accidental collision were excluded. The 
policy also contained this clause: “Loss or 
damage to any tire due to puncture, cut, gash, 
blowout, or other ordinary tire trouble, or in 
any event, loss or damage to any tire unless 
caused in an accidental collision which also 
causes other loss or damage to the insured 
automobile, shall not be covered hereby.” 

It was held that the company was liable for 
damage to the car caused by a collision with 
the paved roadway as the result of turning a 
sudden and sharp curve which threw the car 
over on its side. In part the court said: 
“Taking into consideration the entire clause 
of the policy in question and applying the 
meaning of the terms ‘collision’ and ‘object’ as 
they seem to us to have been construed by the 
company itself by the insertion of the excep- 
tions and exclusions stated, we are of the 
opinion that the injury sustained by plaintiff 
was covered by the policy.”—Great American 
Mut. Ind. Co. v. Jones, 111 Ohio 84, 144 N. E. 
596, 35 A. L. R. 1023. 

The complaint, in an action to rezover un- 
der a policy insuring against loss or damaze 
from “collision with another object,” alleged 
that the plaintiff, while driving his automobile 
over a recently regraveled highway in which 
there were ordinary ruts, came in violent con- 
tact and collision with a mass of loose sand, 
earth, gravel, and stones, which had been 
thrown up within the ruts, in such manner as 
to cause the car to skid, become wholly un- 
manageable, and to return over and again col- 
lide with the earth, or embankment, at the side 
of the highway, outside of the traveled way, 
and to tip and overturn into the ditch along- 
side the road and again collide therewith, and 
to become entirely destroyed. Held that a 
general demurrer to the complaint was prop- 
erly sustained.—Fox v. Interstate Exchange, 
Wis., 195 N. W. 842. 

Insurance against collision with any other 
automobile, vehicle, or object does not cover 
injury due to the upsetting of the car because 
of one side sinking into soft earth—Bell v. 
American Ins. Co., 173 Wis. 533, 181 N. W. 
733, 14 A. L. R. 179, 20 N. C. C. A. 867. 
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In a Canadian case, it was held that the 
overturning of an automobile so as to bring 
its side in contact with a highway as a result 
of striking a rut in the road, cannot be con- 
sidered a collision within a policy insuring 
against “accidental collision with any other 
automobile, vehicle or object.’-—London Guar- 
antee & Acc. Co. v. Sowards, 2 D. L. R. 495, 
rev’g 2D. L. R. 441, 52 0. L. R. 39. 

Loss occasioned by a car striking the earth, 
after having been driven through a curve and 
down a gulch, where it turned over, held not 
covered by collision policy. Olympic Securities 
Co. v. Pennsylvania Fire Ins. Co., Wash., 237 
Pac. 707. 








ITEMS OF PROFESSIONAL INTEREST 


TRI-STATE BAR ASSOCIATION MEETING 





Welding closer the ties that bind, the law- 
yers of Arkansas, Louisiana and Texas met in 
the first annual session of the Tri-State Bar 
Association, April 22, 23 and 24, 1926, down in 
Texarkana, U. S. A., holding joint and separate 
meetings. 

A large attendance and the eminence of the 
speakers made it a notable meeting, the first 
of its kind ever held in the South. Many 
visitors expressed their surprise and gratifica- 
tion at the phenomenal growth and improve 
ment in Texarkana. Judge A. H. Carrigan of 
Wichita Falls and W. E. Wright of San Angelo 
admitted they could remember when there was 
no railroad through Texarkana, and only one 
line in operation in Texas. 

Paul Jones made the visitors welcome in a 
most charming address; Harry P. Daily of Ft. 
Smith responding for Arkansas; E. H. Ran- 
dolph of Shreveport for Louisiana; and Judge 
A. H. Carrigan for Texas, who reminded them 
that had it not been for Andrew Jackson’s vic- 
tory at New Orleans there would be no Tri- 
State Bar Association because all would be 
British subjects. 

Honorable Chester I. Long, President of the 
American Bar Association, spoke forcibly on 
“Liberty with Government.” He said: 

“The association of which I am the president 
is of the opinion that too many laws have been 
passed in recent years that hamper and ob- 
struct the courts in their procedure; that many 
laws have been passed in recent years that 
hamper and obstruct the courts in their pro- 
cedure; that many of these laws should be re- 
pealed and the courts left free to make rules 
of procedure. 

“We recognize that there is a widespread 
criticism of the procedure in the courts, both 
in the administration of the criminal law and 
of civil cases. The association 


the trial 









through committees has declared that more 
latitude should be given judges in making rules 
of court that will take the place of these re- 
strictive laws.” 

Mr. Long declared that the American Bar 
Association is also especially interested in bills 
pending in congress for a codification of the 
laws of the United States. He asserted there 
has been no revision of the federal statutes 
since 1874-78, and that the association believes 
the time has come when there should be u 
codification of the statutes. He urged a large 
attendance at the forty-ninth annual meeting 
of the American Bar Association, which will 
convene at Denver for a three-day session, 
July 14. 

Speaking on the subject, “What the Univer- 
sities Should Do for the Legal Profession,”’ 
William Reynolds Vance, professor of law in 
Yale University, declared the greatest thing 
they could do would be to do legal research 
work along the same lines now undertaken in 
history, science and other branches. 

Asserting that “the law although it is among 
the most majestic of social phenomena, has 
received strangely little attention from the 
universities,” he added that the 160 law schools 
in the United States, almost without exception, 
“are but technical schools, one may almost say 
trade schools, usually untouched by the uni- 
versity spirit that calls for research, analysis, 
comparison and response to the challenge of 
that which is hidden or unknown wherever en- 
countered. The function now performed by the 
American law school is to discover and teach 
to the student at best it may the rules of 
law and procedure as they lie more or less 
effectively, hidden in the statute books and the 
law reports and to train him to reason 
accurately from precedent to precedent from 
ancient law to modern instance.” 

Henry P. Dart of New Orleans, gave a very 
interesting history of the laws which have 
governed Louisiana, Arkansas and Texas since 
1699, when France founded a colony at Biloxi, 
Miss., his subject being entitled, “The Con- 
sanguineous Legal Systems of Arkansas, Louis- 
iana and Texas.” 

Thomas W. Gregory of Austin, wartime At- 
torney General, paid tribute to President Wil- 
son for his part in the termination of the war, 
and cited numerous achievements of the 
League of Nations. His statement that the 
present lack of respect for law is a result of 
the war brought a vigorous dissent from for- 
mer Senator Albert J. Beveridge, who said a 
partial cause is the numberless statutes, or- 
dinances and regulations forced upon the peo- 
ple, and that the only remedy is to choose our 
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lawmakers with greater care and judgment. 
“If we continue to elect professional politicians 
whose chief concern is reelection, we shall 
continue to have bad laws and stupid laws and 
an increasing number of them.” 

The session of the Arkansas Bar Associa 
tion was opened with an interesting address 
on “Our Supreme Court,” by the President, 
George B. Pugh of Little Rock. 

The only officers elected were President and 
Vice-President, T. J. Gaughan of Camden, and 
W. T. Wooldridge of Pine Bluff, respectively. 
It was voted to retain the Secretary and Treas- 
urer as permanent fixtures. Roscoe R. Lynn of 
Little Rock has been the Secretary for a num- 
ber of years. 

The Louisiana Supreme Court will be asked 
to name a special disbarment committee sep- 
arate from the examining committee for the 
purpose of disbarring attorneys found guilty of 
violating the ethics of the legal profession ac- 
cording to a resolution adopted Friday after- 
noon by the Louisiana Bar Association. Under 
the present system, the examining board is also 
the disbarment committee. 

The delegates also adopted a resolution for 
presentation to the next state legislature, 
which will convene in 1928, requesting it to 
pass a measure authorizing the governor to ap- 
point a committee to revise the criminal pro- 
cedure in Louisiana. 

Sidney J. Herold of Shreveport was elected 
President, and W. W. Young of New Orleans 
was re-elected as Secretary-Treasurer. 

The annual address to the Texas Bar Asso- 
ciation was made by the President, A. H. Me- 
Knight of Dallas, his subject being, “The Mak- 
ing of Laws.” He decried the great mass of 
unsatisfactory legislation, and said few legis- 
lators are equipped for their task. Among 
other fundamentals they should possess he in- 
cluded a knowledge of public opinion. He ad- 
vocated a return to the convention system of 
selecting candidates instead of the primary 
system. Indeed, the prevailing note in a num- 
ber of addresses was apprehension because of 
the multiplicity of laws and the widespread 
disrespect for law. 

The Texas Bar Association now has over 
1,300 members. T. W. Davidson of Marshall 
was elected President and George C. Gaines of 
Boston, as Secretary. 


THE CASE OF LADY CATHCART 

The action of the American Immigration Offi- 
cers in refusing to allow Lady Cathcart to set 
foot on the soil of New York, on the ground of 
the commission by her of an act of ‘‘moral tur- 
pitude’’ has raised a regular hornet’s nest of 
feminists and others. The danger of attempt- 
ing to construe a foreign law is apparent, but, 
if the American enactment under which the ex- 
clusion was made is correctly quoted in the Eng- 
lish press, the exclusion seems hard to justify on 
a legal basis. The statute requires that ‘‘any 
alien who is convicted, or admits the conviction 
prior to entry, of a felony or a crime or a mis- 
demeanor involving moral turpitude shall be de- 
ported.’’ The American and English Encyclo- 
paedia of Law defines a crime as ‘‘an act com- 
mitted in violation of a public law forbidding 
it, or more correctly, a wrong directly or in- 
directly affecting the public to the commission 
of which the State has annexed certain punish- 
ments or penalities, and which it prosecutes in 
its own name in what is called a criminal pro- 
ceeding’’ (vol. 8, p. 248). Misdemeanor is de- 
fined as ‘‘an indictable offence not amounting to 
a felony.’’ Now adultery, though a felony in a 


few of the States and a misdemeanor in some 


others, in each case by statute, is neither in 
most of them; and the old common law of Eng- 
land prevails under which the offence, though 
punishable spiritually, was not, and is not, indict- 
able. Thus, Lady Catheart has not committed 
felony or misdemeanor within English or Ameri- 
ean federal law. There remains ‘‘crime’’ which 
the second and more accurate definition above 
also excludes. The first would include it if the 
law of Moses is a public law, but although it may 
be in the sense of being very well known, it 
is not so in the legal sense. Thus, if her lady- 
ship has been guilty of ‘‘moral turpitude,’’ it 
has not arisen in connection with crime, felony, 
or misdemeanor, and does not disqualify her 
from entrance into the land where Brigham 
Young lived and flourished amidst venerating 
faithful and elders with truly eastern matrimo- 
nial establishments. Having regard to such au- 
thorities as Musgrove v. Chan Teeong Toy, 1891, 
A.C, 272 and A.-G. v. Cain, 1906, A.C. 542, Great 
Britain must of course concede to the Americans 
the right to reject whom they will, for we claim 
it ourselves.—Solicitors’ Journal (Eng.), Feb. 20, 
1926. 











Any guy can be gay when he’s off for a day 
With a gun or a rod and an auto; 

But the bird worth while 

Is the duck who can smile 
When he don’t want to work but has gotto. 





“Moses,” said Uncle Eben, “was a great law- 
giver. But de way he was satisfied to keep de 
ten commandments short an’ to de point shows 
he wasn’t no regular lawyer.”—Washington 
Star, 
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Copy of Opinion in any case referred to in this 
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1. Army and Navy—Injury on Troop Tra’n.— 
Acceptance and re.ention of compensation under 
War Risk Insurance Act (U. S. Comp. St. § 5l4a 
et seq.) precludes recovery by former service man 
in action against D rector General under Federal 
Control Act (U. S. Comp. St. 1918, U. S. Comp. 
St. Ann. Supp. 1919, §§ 3115%a—3i15%p) of dam- 
ages for injuries sustained while on troop train 
in collision with fre ght train.—Skinner v. Davis, 
Mo., 280 S. W. 37. 

2. Automobiles — Contributory Negligence. — 
Pedestrian; crossing paved intersection diagonally 
in violation of city ordinance, is gutity of neg- 
lgence, and. if such action caused or con- 
tributed to injury by taxicab, she cannot recover. 
—Fennel v. Yel.ow Cab Co., Wash., 244 Pac. 253. 

3.—Dangerous Instrumentality.—An automobile 
which is knowingly unmanageable is such a dan- 
gerous instrumentality that it is negligence for 
owner to allow its use by another upon the high- 
way.—Foster v. Farra, Ore., 243 Pac 778. 

4.——Duty of Guest.—Gratuitous guest in auto- 
mobile cannot idly sit by. observe clear violations 
of law by excessive speed, and acquiesce in them, 
and then hold driver :iable for damages from 
collision.—Harding v. Jesse, Wis., 207 N. W. 706. 

5..—-Duty to Gue t.—Where defective accelerator 
stuck on car driven by guest at owner’s request 
and accident resulted while driver’s attention was 
diverted, driver held not guilty of contributory 
negligence or assumption of risk, having been 
placed in position of peril by owner.—Henng v. 
Booth, N. J., 132 Atl. 294. 

6. Duty to Gue.t.—Automobi.e driver owes 
duty to licensee or guest at sufferance to exercise 
reasonable care.—Munson v. Rupker, Ind., 151 
N. E. 101. 

7.—Husband as Wife's Agent.—That driver of 
defendant's automobile was her husband, and she 
was seated beside him, permitting him to drive at 
high speed, and that she on.y got out after acci- 
dent and went to wrecked car, and, after taking 
plaintiff's baby from car in ditch and giving it 
to driver, immediately drove on without leaving 
name and address, in violation of Burns’ Ann, St. 
1914, § 10476f, he'd to authorize jury find:ng that 
husband was her agent in driving car.—Willis v. 
Crays, Ind., 151 N. E. 


8.——-Intoxication.—Intoxicated guest, in accom- 
panying intoxicated driver of automobile driving 
it at a negligent speed, held negligent. precluding 
recovery for his death, in absence of willful neg- 
ligence of the driver, which involves deliberation 





and Johnson, Tenn., 280 


S. 


malice.—Schwariz ev. 
W. 32. 


9.——Intoxication.—One-year sentence in peni- 
tentiary for driving automob:le while intoxicated 
he.d not to be more severe than ev.dence justified, 
e-en though accused was not shown to be a man 
of crim‘nal instincts or tendencies.—State v. Fahey, 
Iowa, 207 N. W. 608 

10. Mortgage.—Pen. Code 1925, art. 1434, pro- 
hibiting sale of secondhand motor vehicles with- 
out tax collector’s receipt for license fee for year, 
is primarily intended to prevent sale of motor ve- 
hicies whica have been stolen, and cvey not apply 
to sale of new automobiles or to one who receives 
a mortgage on an automobile.—Paschal vy. Harris 
Motor Co., Tex., 280 S. W. 614. 

11.- 
tend 5 feet onto edge of h'ghway, after dark, with- 
out displaying red iight required under Or L. 3 
4774, held negligence per se.—Murphy .v. Haw- 
thorne, Ore., 244 Pac. 79. 


12. Negligence.—Where evidence that driver 
of motor truck leaped therefrom and leit it un- 
controlied as it ran down a steep hill authori_ed 
inference that it was not equipped with eficient 
and serviceable brakes, it was not error to instruc 
that law required motor vehicles in use on streets 
to be equipped with serviceable brakes. and that 
operation thereof along public streets not vo 
equipped constituted neg.igence per se.—Urange 
Crush Bottling Co. v. Smith, Ga., 132 S. L. 259. 

13.—-Negligence of City —The fact that the 
placing of a guard rail at places similar to the 
one on the street where the injury complained of 
occurred was not customary is incompetent as 
tending to prove that the city, in failing to place 
such a guard rail, was not guilty of negiigence. 
The evidence to this effect was improperly ad- 
m'‘tted.—Ho.loway v. Maycr, etc., of Ci.y of 
Milledgeville, Ga., 132 S. E. 106. 

14.——-Negligence of Cab Driver.—In action for 
injuries to pedestrian struck by automobile, which 
was forced to turn to right in order to prevent 
collision with cab which had turned in same d- 
rection, held it was for jury whether under such 
circumstances cab driver took reasonable precau- 
tions.—Smith v. Yellow Cab Co., Pa., 132 Atl. 124. 

15.—Speed.—In action for injuries to child run 
down at crossing by automobile truck, an instruc- 
tion predicating defendant’s exoneration from lia- 
bility if child suddenly appeared in pathway of 
truck. and so close that driver, in e-:ercise of 
ordinary care, and by use of means at his com- 
mand, was unable to avo'd the collision, on neces- 
sity of defendant establishing that driver was 
then observing duties prescribed by the court as 
to speed, incumbent on him in management and 
operation of his machine, held erroneous, and 
prejudicial.—Hornek Bros. v. Strubel, Ky., 279 
S. W. 1087. 

16.—tTransportation Act.—Laws 1923, c. 154, 
providing for supervision and regulat'on of trans- 
portation of persons and property, for compensa- 
tion, over highways by motor vehicles, held neither 
to violate Const. art. 4, § 1, d'viding the govern- 
ment into three co-ordinate branches, nor funda- 
mental law that legislative power sha.l not be dele- 
gated, in granting to the railroad comm’'ssion power 
to impose rules and regulations and to determine 
matters of detail in carrying out the leg'slative 
will.—State v. Johnson, Mont., 243 Pac. 1072. 


17. Bankruptcy—Concealment. — Showing that 
bankrupt purchased large amounts of property 
shortly before bankruptcy, and hag only nominal 
amount in his possession at time of bankruptcy. 
and is unwilling to explain what he has done with 
that purchased, warrants inference of conceal- 
ment.—In re H. Magen Co., U. S. C. C. A, 10 
F. (2d) 91. 

18.—Gift to Wife—Under Rev. Code S. D. 
1919, §§ 451, 458, 459, 466. 3345, relating to home- 
stead and conveyances thereof, where husband 
owning quarter section of land and an adjoining 
80 acres, all subject to a $12,000 mortgage, in con- 
sideration of wife’s agreement to join in sale of 
the 80 acres, agreed to convey remaining quarter 
to her, subject to mortgage, but in making con- 
veyance of the 80 acres at time when he was 
insolvent required purchaser to assume over $7.000 
of the mortgage, held such requirement amounted 
to gift of that amount to his wife, which, being 
made during insolvency of husband, was recover- 
able by trust2e in bankruptcy of husband after 
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allowance to wife of homestead exempton of 
$5,000.—Folsom v. Seapy. U. S. C. C. A, 
(2d) 322. ; 

19.——“‘Going Concern.’’-—Road machinery com- 
pany, employing between 200 and 300 men at time 
of appointment of receiver. which was shut down 
for 10 days for inventory. and then reopened with 
an average of 60 men, doing primarily a foundry 
jobbing business, held ‘a gxung coneern,” entitled 
to have its assets valued as those of a going con- 
cern, in determining whether it was insolvent, 
within Bankruptcy Act, § 3a, cl. 4 (Comp. St. § 
9587). at time of appointment of receiver in state 
court.—In re Bucyrus Road Machinery Co., U. S. 
Cc. C. A., 10 F. (2d) 333. 

20.—Lien.—A lien given or accepted in con- 
templation of bankruptcy cannot be upheld, in 
view of Bankruptcy Act, § 67d (Comp. St. § 9651) 
even though there be a present consideration.— 
Lovett v. Faircloth, U. S. C. C. A., 10 F. (2d) 391. 


21. Partnership.—Bankruptcy of single pari- 
ner in mining partnership does not interfere with 
ordinary business of partnership, nor rights of 
partners inter se as to partnership property and 
bankruptcy court is entitled only to demand prof- 
its due bankrupt, and cannot assume adminis- 
tration of business without consent of other part- 
ners, except to protect individual rights of bann- 
rupt.—Sturm v. Ulrich, U. S. C. C. A., 10 F. (2d) 9. 


22.—Receiver’s Claims.—Where bankrupt cor- 
poration borrowed money from corporation in re- 
ceivership evidenced by notes to cover diversion 
of trust funds, no part of which was paid, both 
corporations being: controlled by same _ persons, 
held that receiver’s claims on notes should 4 
allowed against bankrupt.—Harris v. M. 
Shafer & Co., U. S. C. C. A., 10 F. (2d) 351. 

23. Banks and Banking—Dishonor'ng Check.— 
Where wife bought bank drafts. paying for them 
by check drawn on husband’s account, without 
his knowledge, which he later refused to honor, 
wife had no right of action against bank on drafts, 
since husband’s refusal to honor check destroyed 
only consideration for them, and contractual obli- 
gation without cons‘deration is not binding.—Wagle 
v. Farmers State Bank, Mo., 280 S. W. 62. 


24.——Forged Bi:ls of Lading.—Where seller de- 
livered drafts with forged bills of lading to bank 
for collection only, bank was mere bailee for seller 
without title thereto, and did not transfer bills to 
buyer for value. within Personal Property Law, § 
221, making ‘‘transferor for value’ a warrantor of 
genuineness, notwithstanding its unquaiified in- 
dorsement of bills, in view of sections 222, 223. 
-—-Archibald & Lewis Co. v. Banque Internationale 
De Commerce, N. Y, 214 N. Y. S. 366. 


25. Liability of Stockholder.—One buying bana 
stock and having it entered on bank’s books in 
his name as guardian, is as between hm and 
bank, the owner (Laws 1919, 
2 (Park’s Ann. Code Supp. 1922, 
berg v. Bennett, Ga., 132 S. E. 

26. Bils and at sage Ale? nai which 
had been executed and indorsed payable to bank 
completely, lost its identity on changing name of 
payee, so as to relieve liability of indorsers, who 
had no knowledge of change.—Upton v. Bush, 
Miss., 107 So. 284. 

27.—Ass‘gnment.—Where a note executed to a 
seller of an automobile in part payment therefor, 
to secure which the seller retained title in the 
automobile until the payment of the note. is as- 
signed to a third party, a warranty in such as- 
signment that the automobile is new and unused 
does not inure to the benefit of the purchaser of 
the automobile. oe ag al Finance Corporation v. 
Wheat, Miss., 107 So 

28.——Consideration _Neither under the Nego- 
tiable Instruments Law, §§ 31, 49, nor under law 
as it previousiy existed, does legal title to note, 
payable to order, pass to transferee for considera- 
tion of love and affection only, except by indorse- 
ment on the instrument or on a paper attached to 
it.—Moore v. Moore, Ga., 131 S. E. 922. 

29.— Demand Note.—Instrument, headed ‘‘De- 
mand Note” reciting that “I * * * have this 
day and date borrowed * * * two thousand 
dollars, * * * which is subject to and payable 
on demand, with interest,’’ held promissory note, 
and not receipt, transaction being loan, and not 
deposit, in view of Negotiable Instruments Law, 
.> — 2.—In re Nellis’ Will, N. Y., 214 N. 


. 189, art. 18, 
§ 2279b).—Rosen- 
119. 





30.— Joint Obligat'on.—Payment of note repre- 
senting joint obligations, by one of joint obligors, 
pays it as to ail joint obligors.—Pacific Southwest 
2 gay & Savings Bank v. Mayer, Wash., 
48. 


244 Pac. 


31.——Payment.—Where borrower signed note, 
leaving name of payee blank, and left it with 
bank, and, though note was due in six month». 
he was not called on for payment as long as bank 
continued operations, which was more than one 
year after its date. in view of fact that he had 
drawn out of bank money left with it to be 
loaned, less amount to pay note in question and 
another note, he was not liable thereon to person 
in whose envelope note was found after death of 
cashier, in view of St. 1925, § 116.18 requiring note 
wanting in any material particular to be com- 
pleted within reasonable time and according to 
authority given.—Paschke v. Stoller, Wis., 207 
N. W. 704. 

32. Bridges— ‘Highway Traveler.” — Plaintiff 
leaning against defective bridge railing on a public 
highway, while waiting for an electric car, was 
“highway traveler’ within Laws i893 c..59.—Ahern 
v. City of Concord, N. H., 132 Atl. 570. 

33. Brokers—Joint Adventure.—One who, at 
solicitation of broker, purchased option on oil 
lease, agreeing to give broker commission for nego- 
tiating sale thereof, is under no obligation to div:de 
profit with representative of buyer who assisted 
in negotiations at request of broker, notwith- 
standing that partnership or joint adventure may 
have existed between broker and buyer's represen- 
tative.—McCalley v. Pugh, La., 107 So. 307. 


34. Carriers of Goods—Acceptance.—There is not 
such delivery and acceptance of property for im- 
mediate shipment as to raise a contract for trans- 
portation, rendering the carrier responsible as an 
insurer, though the goods be not immediately put 
in transportation, where. at time of fire destroy- 
ing the property, the owner, according to his cus- 
tom, and with knowledge and consent of the com- 
pany’s local agent, is accumulating cotton on the 
station platform till he shall have enough for a 
ecarload shipment.—Adair v. Yazoo & M. V. R. Co., 
Miss., 107 So. 371. 

35 Carriers of Passengers—Contributory Neg- 
ligence.—Whether passenger in automobile stage 
was guilty of contributory negligence by reason of 
faijure to caution driver as to speed held a ques- 
tion of fact, especially in absence of evidence that 
remonstrance would have prevented accident, and 
requested instruction that plaintiff's failure to 
remonstrate was contributory negligence was 
properly refused.—Perry v. Pickwick Stages, Ore., 
243 Pac. 787. 

36.——Elevator.—Where deceased rode on elevator 
while moving safe from one floor to anogher, and 
had alghted for purpose of unloading safe, and 
was injured when elevator rose, tipping safe, held 
that he had not lost his identity as a passenger, 
and the duty of carrier still existed.—McKnight 
v. S. S. Kresge Co., Pa., 132 Atl. 575. 


37. Constitutional Law—Regulation of Insurance 
Companies.—Code N. M. 1915, § 2820, as amended 
by Laws 1921. c. 195, providing for suspension of 
nsurance company’s ‘license to do business within 
state if it paid any fee or emolument to non- 
residents on policies covering risks within the 
state. held violative of Const. U. S. Amend. 14.— 
Fidelity - Deposit Co. v. Tafoya, U. S. 8S. C., 46 
S. Ct. 331. 


38.—Use of Shoddy in Comfortables.—Act Pa. 
June 14, 1923, §§ 1, 2 (P. L. 802; Pa. St. Supp. 
1924, §§ 14631al, 14631a2). in so far as it prohibits 
the use of shoddy in the manufacture of com- 
fortables. held arbitrary, and violative of due 
process clause.—Weaver v. Palmer Bros. Co., U. S.° 
S. C., 46 S, Ct. 320. 

39. Zoning Ordinance.—The provision of the 
act of the General Assembly, approved August 4, 1921 
(Acts 1921, p. 665), being an act to amend the 
charter of the city of Atlanta, which authorizes 
the mayor and general council to pass an ordinance 
“district'ng or zoning of the city for the purpose 
of regulating the location of trades, industries, 
apartment houses, dwellings,’’ etc., is unconstitu- 
tional and void in so far as it authorizes the 
municipal authorities to prohibit by ordinance the 
building of stores in districts set apart under the 
zoning regulations as residential districts or sec- 
tions; the provision referred to beng contrary to 
the due process clauses of the state and federal 
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Constitutions; and the ordinance passed in pursu- 
ance of the act of the General Assembly referred 
to is invalid and void to the same extent. This 
decision is not to be construed as a holding upon 
other provisions of the act and the ordinance in- 
tended to allow and make zoning regulations as to 
structures and buildings other than stores, that 
being the character of the buildings contemplated 
by the petitioner, for the erection of which she 
sought a building permit from the city authorities. 
—Smith v. City of Atlanta, Ga., 132 S. E. 66. 

40. Corporations—Good Faith in Purchase ot 
Stock.—One who acquires ownership of capital 
stock in a corporation, in order that he may there- 
by establish a r‘ght to inspect the books and pa- 
pers of the company and take copies thereof, and 
then seeks to exercise such privilege not in good 
faith to inform himsef, as a stockholder, with re- 
spect, to the management and status of the affairs 
of the company, but with the intent of ome 
publicity to the information so to acquire 
which will diminish the value of the assets of the 
corporation, embarrass the company in the con- 
duct of its business and thereby cause a loss to 
all other stockholders of the company, is not en- 
titled to a writ of injunction commanding the of- 
ficers and agents of the corporation to permit such 
inspection and copies to be made. (Cincinnati 
Volksblatt Co. v. Hoffmeister, 56 N. E. 1033, 62 
Ohio St. 189, 48 L. R. A. 732, 78 Am. St. Rep. 707, 
distinguished.)—American Mortgage Co. v. Rosen- 
baum, Ohio, 151 N. E. 122. 

41.——Liability of Promoters.—Promoters of 
corporation held not re!eased from liability under 
their agreement, promising plaintiff life employ- 
ment as mine superintendent and opportunity to 
purchase stock in projected corporation, in con- 
sideration of assignment of coal lease, though 
agreement was adopted by corporation. — Mt. 
Pleasant Coal Co. v. Watts, Ind., 151 N. E. 7. 


42.——Stock Dividend.—Proposed dividend of no 
par common stock class A to class A stockhold- 
ers at certain value much below market value. 
held not illegal under circumstances, notwith- 
stand'ng practically concurrent offer to class B 
common stockholders of opportunity to purchase 
class A no par stock at much higher rate; it ap- 
pearing that neither class B stockholders nor cor- 
poration would be injured.—Bodell v. General Gas 
& Electric Corporation, Del., 132 Atl. 442. 

43. Voidable Resolution.—Resolution, adopted 
on vote of directors interested in different way 
than as stockholders generally, is voidable at op- 
tion of corporation. onsumers’ Ice & Coal Co. 
v. Security Bank & Trust Co., Ark., 280 S. W. 677. 


44. Damages—Loss of Business.—In an action 
for damages done by a railroad train to an auto 
truck, which was used as a delivery truck in 
plaintiff's business, plaintiff is not entitled to re- 
cover damages for loss of business during the 
period that the truck was out of use, but, upon 
proper proof of damage to the truck as the 
proximate result of the negligence of the de- 
fendant, the plaintiff would have been entitled to 
recover whatever amount it was necessary for 
him to expend for the rent or hire of a truck or 
other suitable vehicle with which to perform the 
services usually performed by the damaged truck 
during the period of repair, provided proper claim 
had been made therefor in the declaration, and 
the plaintiff was free from negligence on his part 
contributing to the damage done to such truck.— 
A. Mortellaro & Co. v. Atlantic Coast Line R. Co. 
Fia., 107 So. 528. 

45. Electricity—Defective Apparatus.—Company. 
furnishing electricity with knowledge of defective 
condition of consumer's apparatus and _ wiring. 
which it has installed and been called upon to 
repair, is liable for death of consumer’s employe 
caused thereby.—Bristol Gas & Electric Co. v. 
Deckard, U. S. C. C. A., 10 F. (2d) 66. 


46. False Pretenses—Evidence.—In prosecution 
for conducting confidence game, evidence of prep- 
aration for commission of crime held admissible, 
though statements were made outside jurisdiction; 
evidence of preparation for commission of crime 
being always admissible for prosecution.—State v. 
Hill, La., 107 So. 433. 

47. Fixtures—Movable Hog Houses.—Hog houses 
and feed bunks not attached to ground except by 
their own weight, most of which were on runners, 
and which were capable of being moved and not 
intended to become part of realty, held chattels, 
and not part of realty, under evidence.—Speer v. 
Donald, Iowa, 207 N. W. 581. 





48. Fraud—False Prospectus.—Investment com- 
pany, which purchased entire bond issue and 
capital. stock of corporation, was liable for mis- 
representations by its salesman which induced 
plaintiff to purchase a bond.—Hotaling v. A. B. 
Leach & Co., N. Y., 214 N. Y. S. 452. 

49. Frauds, Statute of—Payment of Wages.— 
Where employes quit work for failure of employer 
to pay wages, promise of another to pay debts due 
employes if they would return to work held 
supported by new and valuable consideration and 
not within statute of frauds, where work would 
benefit promisor.—Borden v. King Mill & Lumber 
Co., Ala., 107 So. 455. 

50. Fraudulent Conveyances—Bulk Sale.—Bu!k 
sale without notice to creditors, under Personal 


Property Law, § 44, is void as to judgment cred- 
itors and receiver should be appointed.—Leon 
yy Corporation v. Goldberg, N. Y., 214 N. Y. 


51. Gaming— Slot Machines. — Slot machines 
called ‘‘self-vendors,”” which indicate before deposit 
of coin how much depositor will receive, but which 
do not indicate until deposit of coin what depositor 
of next coin will receive. are gambling devices, 
and injunction will not lie to restrain state officers 
from proceeding against them as such.—Gardner 
v. Daugherty, U. S. D. C., 10 F. (2d) 373. 

52. Highways—Ditch.—Where the boundary of 
a public highway, and also the traveled portion 
thereof, are within 2 feet of the perpendicular 
banks of a ditch, the bed of which is 15 feet be- 
low the traveled track of said road, ordinary care 
requiries the erection and maintenance of a bar- 
rier.—King v. Douglas County, Neb., 208 N. W. 120. 

53.——Right to Use.—The right to use the public 
highways of the state by the ordinary and usual 
means of transportation is common to all members 
of the public without distinction, and extends to 
those engaged in the business of carrying passen- 
gers or freight for hire by such ordinary and usual 
means of transportation, as well as to individuals 
pursuing a strictly private business, subject to the 

ower of the state, by legislative enactment, to 
impose reasonable and impartial regulations upon 
such use, which power may be delegated by the 
Legislature to the governing bodies of municipal 
corporations.—Omaha & Council Bluffs St. Ry. Co. 
v. City of Omaha, Neb., 208 N. W. 123. 

54. Insurance—Accidental Injury.—Policy, in- 
suring against accidental injury while operating 
automobile, covers injury to ankle while getting 
out of car.—Southern Surety Co. v. Davidson, Tex., 
280 S. W. 336. 

65.——“‘Actual Cost.’"—Where an application for 
an insurance policy on an automobile represented 
the automobile to be secondhand, “actual cost 
$730," and “fully paid for,” and the testimony 
showed that the original purchase by the owner 
was $175, with replacements and repairs bringing 
the cost up to $730, the words ‘‘actual cost, $730,” 
do not mean the original cost, but the cost of 
the car as it stood at the time it was insured.— 
om v. Hartford Fire Ins. Co., Miss., 107 So. 

56.——Assignment.—Assignee of life insurance 
Policy, though he has no insurable interest in life 
of insured, may nevertheless maintain an action 
thereon to recover insurance.—Reilly v. Penn Mut. 
Life Ins. Co., Iowa, 207 N. W. 583. 

57.——Assignment.—Placing signature at begin- 
ning of assignment of benefit certificate instead of 
at end held not to render assignment ineffective, 
where writer intended to sign the instrument and 
become bound by its provisions.—Mosaic Templars 
v. Crook, Ark., 280 S. W. 3. 
58.—Assignment.—Insurance policy, providing 
that no assignment thereof should be binding on 
insurer unless executed on blanks furnished by it, 
held not to prohibit, in view of Rev. Codes 1921, §§ 
7414, 7534. 8160, an assignment not on blanks fur- 
nished by insurer, but which was sufficient under 
state law.—Capital Finance Corporation v. Metro- 
politan Life Ins. Co., Mont., 243 Pac. 1061. 
69.——-Beneficiaries.—Where beneficiaries and in- 
sured died at the same time in common disaster, 
the heirs of insured would be entitled to proceeds 
of policy, which gave insured right to change 
beneficiary.—Fleming v. Grimes, Miss., 107 So. 420. 
60.—Bursting of Artery.—Where the immediate 
cause of death of certificate holder was the burst- 
ing of a biood vessel in the head and not the 
pushing of an automobile, her death was caused 
by ‘accidental means” within beneficial certificate, 
since the agency which produced it was the rup- 
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ture of a blood vessel, and was wholly unexpected. 
—Fort Worth Mut. Benev. Ass’n v. Miller, Tex., 
280 S. W. 338: 

61.——Cashier’s Bond.—When J. B. draws an 
order on the bank of P. directing the bank to pay 
to a third person a sum of money out of the funds 
of the bank, and the cashier of the bank of P. 
cashegy such order, and pays out the sum of the 
face of the order, or cance!s notes of such third 
person, held by the bank of P., and thereby re- 
leases such third person from his obligation to the 
bank, and, at the time of paying out or cashing 
such order, J. B. has not on deposit with such 
bank a sum equal to such order, the surety on the 
official bond of such cashier is liable for the sum 
or sums so paid out, under section 4143, C. O. S. 
1921.—Federal Surety Co. v. State, Okla, 243 
Pac. 936. 

62.——Child Labor Act.—Provision of employers’ 
liability policy that it should not apply to injuries 
by persons*%employed in violation of law as to 
age contemplates violation of Child Labor Act, § 
1, but does not contemplate a criminal violation 
of that act.—Savannah Kaolin Co. v. Travelers’ Ins. 
Co., Ga., 131 S. E. 919 

63.—Double Indemnity.—Under provision for 
double indemnity for accidental death, excepting 
injury inflicted by another, expiration of policy 
period of contestability did not prevent insurer 
from denying liability for double indemnity on 
ground insured was intentionally shot by another. 
—Sanders v. Jefferson Standard Life Ins. Co., 
U. 8. C. C. A, 10 F. (2d) 143. 


64.—HBElectric Ceiling Fans.—Electric ceiling fans 
and electric chandeliers, being so attached to the 
insured build'ng that they cou'd not be removed 
without damaging or defacing it, were covered by 
the policy.—F'delity-Phenix Fire Ins. Co. v. Red- 
mond, Miss., 107 So. 377. 

65.—Liability of Agent.—An agent, who fraud- 
ulently represents the insurer to be solvent, when 
he knows it to be insolvent, and thereby procures 
the insured to take the policy, is liable for the 
fraud so practiced.—Eastham v. Stumbo, Ky., 279 
S. W. 1109. 

66.—‘“Loss of Foot.’’—The term “loss of foot 
above the ankle,’’ used in an accident policy, does 
not mean an actual physical severance of the 
member from the body, but any injury which ren- 
ders the member useless is a loss within the pro- 
tection of the policy.—Ozark Mut. Life Ags’n v. 
Winchester, Okla., 243 Pac. 735. 

67.—Mortgage.—Mortgagee has right to take 
out insurance for his protection, and, if he should 
do so without owner’s knowledge, owner’s nolicy 
is not vitiated under forfeiture clause for additional 
insurance.—Atkinson v. United States Fire Ins. Co. 
—S. C., 131 S. E. 781. 

68.— Place of Storage.—Where policy insured 
goods only while stored in certain division of 
warehouse, and they were destroyed while stored 
in another division, there could be no recovery on 
policy.—Hardin Bag Co.. Inc., v. Milwaukee Me- 
chanics’ Ins. Co., La., 107 So. 298. 


69. Proof of Loss.—Insurer waived failure of 
insured to furnish proofs of loss under fire poticy, 
where, if blanks for making such proofs were fur- 
nished in accordance with Act No. 168 of 1908, it 
was long after insurer had denied liability on policy 
and after all of insured’s books and papers had 
been given to adjuster and nonwaiver agreement 
had been signed.—Thompson v. State Assur. Co., 
La., 107 So. 489. 

70.—Revocation of License.—License of foreign 
insurance company to do business in Texas may 
be revoked for violation of statute, though statute 
be unconstitutional.—Scott v. T. V. Smelker & Co, 
Tex., 280 S. W. 297. 

71.—-Subrogation.—Public warehouseman, _li- 
@ble under Comp. St. 1922, § 7225, to owner of 
grain stored for loss thereof by fire. may recover 
therefor from hig insurer, though owner was paid 
for loss by insurer of stored grain. as such insurer 
would be subrogated to owner’s rights.—Calnon v. 
Fidelity Phenix Fire Ins. Co., Neb., 207 N. W. 528. 

72.—Tornado Coverage.—Insurer of building 
against tornado and cyclone held liable under policy 
for damage caused by rain and hail entering 
building because of injury to roof by windstorm. 
—National Union Fire Ins. Co. v. Harrower., Ark., 
230 S. W 

73.—tTotal Disability.—‘‘Total disability,”” under 
the provisions of an accident insurance policy, does 
not mean absolute physical inability on the part 
of the insured to transact any kind of business per- 





taining to his occupation. It exists, though the 
insured may be able to perform a few occasional 
or trivial acts relating thereto, if he is not able 
to do any substantial portion of the work con- 
nected with his occupation.—Ozark Mut. Life Ass’n 
v. Winchester, Okla., 243 Pac. 735. 


74.—Valuation.—Where one of the issues in 
suit is whether fraud was used in procuring the 
insurance, testimony to the effect that the agent 
who wrote and delivered the policy, being a gen- 
eral agent, saw the car at the time of the taking 
out of the insurance and placed his own value 
thereon, without further representation than sign- 
ing the application by the insured, it was error 
to exclude the testimony for the plaintiff as to such 
~~ v. Hartford Fire Ing. Co., Miss., 107 
So. ; 


75.—War Risk Policy.—Under War R‘sk Insur- 
ance Act, §§ 400, 401, as added by Act Oct. 6, 1917, 
§ 2, (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§§ 514u, 514uu), and section 405, as added by Act 
Oct. 6, 1917, § 2, as amended by Act May 
20, 1918, § 2 (Comp. St. 1918, Comp. St. 
Ann, Supp. 1919, § 514vvv, note), where holder 
of policy issued subject to such act and amend- 
ments thereto made policy payable to his mother, 
and by will provided that one-half should go to 
his aunt, who under section 401 could not be named 
as beneficiary, held on amendment of act, afver 
death of insured, by Act Dec. 24, 1919, § 13 (Comp. 
St. Ann. Supp. 1923, § 514uuu%), enlarging per- 
mitted class of beneficiaries to include aunts, aunt 
became entitled to one-half of proceeds, nor was 
such construction a taking without due process, in 
violation of Constitution, of property rights of the 
mother.—White v. United, States, U. S. S. C., 46 S. 
Ct. 274. 


76. Internal Revenue—‘Doing Bus‘ness.’’—Cor- 
poration organized to hold stock of corporation 
owning mines in Chile, and to finance such cor- 
poration by pledge of its stock, its mines not being 
subject to mortgage under Chilean laws, which car- 
ried out such purpose, obtaining money by bond 
issue and either advancing it to mining corpora- 
tion or placing it on call loans, held ‘‘doing busi- 
ness,” within Act Sept. 8, 1916, § 407 (Comp. St. 
§ 5980a), and Act Feb. 24, 1919, § 1000 (a) (1) and 
(c), being Comp. St. Ann. Supp. 1919, § 5980n, im- 
posing stock tax, except on corporations not en- 
gaged in business during preceding year.—Edwards 
v. Chile Copper Co., U. S. S. C., 46 S. Ct. 345. 


771. Interstate Commerce — Infected Plants. — 
Laws Wach. 1921. p. 308, giving director of agri- 
culture power to establish quarantines against in- 
fected trees ard plants, cannot be given applica- 
tion, in view of Act Cong. Aug. 20, 1912, § 8, as 
amerced by Act March 4, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 8760), giving super- 
vision of horticulture and agriculture of the states 
to the Agricultural Department of the federal gov- 
ernment, while federal law is in force—Oregon- 
Washington & Nav. Co. v. State of Wash- 
ington, U. S. S. C., 46 S. Ct. 279. 


78.—Repairing Car.—Where car had been taken 
from intrastate service, and moved as part of 11- 
terstate train to place of repair, and after being 
repaired was’returned for use either in inter- 
state or intrastate commerce, plaintiff, injured dur- 
ing repairs, was not engaged in “interstate com- 
merce” and within protection of federal Employ- 
ers’ Liability Act.—Davis v. Baltimore & O. Kk. 
Co., U. S. C. C. A., 10 F. (2d) 140. 


79.— Repairing Engine.—B. was an employe of 
a railroad company. His work was the repair- 
ing of engines and cars in the yard of the com- 
pany. An engine used only for the shifting of 
cars from one place to another within the yard, 
while being so used, developed pump trouble. It 
was detached from all cars and taken to a track 
for repairs. B. while working upon the engine 
fell to the ground and sustained injuries result- 
ing in death. After the accident to B., the tem- 
porary repairs were finished by B.’s helper, and 
the engine was placed in service. Held that a 
finding of fact in an application by B.’s widow 
for compensation that B. was not at the time of 
the accident engaged in interstate commerce had, 
from the facts stated, evidence to support it.— 
+ ~ ‘ama v. Lehigh Valley R. Co., N. J., 132 Atl. 


80.—Watchman in Roundhouse.—Guard injured 
by falling in pit while protecting engines, tracks, 
and roun use, used in interstate commerce, wus 
injured in ‘interstate commerce.’’—Fort Worth & 
D. C. Ry. Co. v. Goodfellow, Tex., 280 S. W. 619. 
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81. Licenses—Wholesale Dealer not ‘‘Manufac- 
turer.’-—Wholesale dealer in gasoline held not 
“manufacturer” within definition of Acts 1923, p. 
408, which succeeded Acts 1921, p. 685, and of Acts 
Ix. Sess. 1923, p. 11, establishing tax on gasoline; 
to “produce” gasoline under such definition mean- 
ing to make, originate, or yield.—Gay Oil Co. v. 
State, Ark., 280 S. W. 632. 


82. Marriage and Divorce—Dower.—Court has 
no authority to compel by judgment in divorce 
action relinquishment by wife of her dower in 
husband’s land, and judgment purporting so to do 
is in that respect void.—Johnston v. Johnston, Mo., 
2380 S. W. 76. 


83. Master and Servant—Assumption of Risk.— 
Defense of fellow servant, assumption of risk, or 
estoppel in pais held unavoidable to one employing 
minor under 16 years of age, contrary to Pub. 
Acts 1911, c. 57, to assist in operating a cylinder 
printing press run by other than foot power. and 
who did not have certificate of employment on 
file, as required by Pub. Acts 19:7, c. 77, § 3.— 
ee News Co. v. Spitzer, Tenn., 279 S. W. 


84. Course of Employment.—Where truck 
driver for yeast company, after making delivery, 
had deviated from return route a block or two to 
go by his father’s home for some money he had 
left, he had not so completely abandoned his 
master’s business as to defeat company’s liability 
for injury inflicted on pedestrian by striking him 
with truck while on such detour.—Fieischmann 
Co. v. Howe, Ky., 280 S. W. 496. 


85. Degree of Care.—In action for injuries 
from striking truck ir passageway, alleged im- 
properly lighted, instruction that, if passage was 
reasonably lighted so plaintiff could use it in 
safety, he could not recover, held erroneous as 
placing the highest degree of care on plaintiff and 
not merely reasonable care.—Mues v. Century 
E.ectric Co., Mo., 280 S. W. 412. 


86.—-Fellow Servant.—One employed by the 
same master as a watchman at the gate referred 
to, “to protect the terminals from trespassers and 
to guard its property and supervise and control 
the entrance and exit of the employer,” of the 
defendant. was a fellow servant of the other em- 
ploye, who, having left the ship on shore leave 
for the space of two hours, had returned and de- 
manded entrance to the terminals to go on the 
ship and to his duty as a member of the crew.— 
Holliday v. Merchants’ & Miners’ Transp. Co., 
Ga., 132 S. E. 210. 


87. Mortgages—Deed as Mortgage.—Where sec- 
ond mortgagee, paying other incumbrances, took 
absolute deed from defaulting mortgagors, who 
were aged and illiterate, executing simultaneously 
agreement that, if he sold property within six 
months, excess over amount of defaults should go 
to them, grantee held not entitled, under evi- 
dence and on doctrine of ‘once a mortgage, always 
a mortgage,” to claim property as his own at ex- 
piration of six-month period.—McKlosky v. Koby- 
larz, N. J., 132 Atl. 497. 


88. Municipal Corporations—Fire Regulations.— 
Ordinance of Portland, requiring that all chimneys 
and smokestacks which emit sparks be covered 
with wire netting of mesh fine enough to arrest 
passage of sparks, held void for uncertainty in 
failing to fix standard by which to determine 
compliance with terms by establishing fineness 
of mesh of spark arrester.—Oregon Box & Mfg. 
Co. v. Jones Lumber Co., Ore., 244 Pac. 313. 


89.——Motor Service Station.—An ordinance of a 
city, prohibiting the erection of a motor veh'cle 
service station on any lot situated within a d's- 
tance of 200 feet of a church, as measured along 
the public street, is a reasonable regulation touch- 
ing public health, safety, and genera! welfare, and 
is within the scope of the police power of the 
city, and is consequently valid.—Bauer v. Board 
of Fire and Police Com’rs, N. J., 132 Atl. 515. 


90.—Regulation of Maritime Work.—Steam 
dredging barge, engaged in work on navigable 
waterways under contract with United States, held 
engaged in maritime work, and employes were 
_not subject to local municipal regulations requir- 
ing operators of steam boilers and apparatus to 
be licensed.—United Dredging Co. v. City of Los 
Angeles, U. S. D. C., 10 F. (2d) 239. 





91.—Wet Sidewalk.—Recovery by one stepping 
and falling in water on sidewalk, is not warranted 
by mere showing that it came from defendants’ 
building; but it must be shown to have been 
negligently caused or permitted to flow  there- 
from, and by a person for whose acts they are 
respons:ble.—Rosenbaum Realty Co. v. Tolbert, 
Miss., 107 So. 422. 

92. Negligence—Contributory Negligence.—Sec- 
tion foreman injured in removing gauge from 
track, held entitied to recover, under federal act, 
though guilty of some negligence.—Atlantic Coas. 
Line R. Co. v. Jeffcoat, Ala., 107 So. 456. 


93. Railroads—‘‘Doing Bus:ness’’ Within State.— 
A foreign railroad corporation, engaged in inter- 
state commerce wholly outside the commonwealth, 
maintaining an office therein solely to solicit inter- 
state traffic to be transported over its railroad 
without the commonwealth, held not to be “doing 
business” within the commonwealthgso as to ren- 
der it subject to jurisdiction of commonwealth 
courts by service of process under G. L. c. 223, § 
38, on its soliciting agent.—Thurman v. Chicago, 
M. & St. P. Ry. Co., Mass., 151 N. E. 63. 


94. Liability to Gratuitous Passenger.—One, 
who the jury found to have been in the caboose 
of defendant by permission of the conductor of 
the train at the time another of defendant’s trains, 
through gross negligence of those in charge of 
such trains, collided therewith, is not precluded 
from recovering for injuries because of a viola- 
tion of the antipass statute (section 4807, G. S. 
1923), the jury also having found that he had no 
knowledge of defendants rule forbidding the con- 
ductor to permit passengers to ride on the train; 
such statute not being enacted for the safety of 
either the persons of those carried gratu'tously in 
disobedience of the rules of the carrier. by the 
ones in charge of trains. or of the employes or 
property of the carrier.—Fraser v. Great Northern 
Ry. Co., Minn., 207 N. W. 644. 


95.—Service of Process.—Agent of railroad 
company selling ticket for carriage over lines of 
fore'gn railroads is not an agent for purpose of 
accepting service and process in an action at law 
against such foreign railroad companies who do 
not operate or maintain any trackage within state 
and transact no business except from sale of 
coupon tickets over their I'nes by agents of other 
railroads.—Hedge v. Pennsylvania R. Co., N. J., 
132 Atl. 492. 

96. Searches and Seizures—Warrant.—It is con- 
trary to the Constitution, the statutes, and gen- 
eral policy of this state for an officer, without a 
warrant, to invade the privacy of a home in the 
nighttime for the purpose of discovering the per- 
netration of a misdemeanor.—Smith v. State, Okla., 
244 Pac. 52. 

97. Taxation—Benevolent Orders.—Property of 
Masonic corporation, organized under Benevolent 
Orders Law, § 7, by several Masonic bodies, to 
acquire and maintain buildings for Masonic pur- 
noses. substantial part of which was leased to 
Masonic club organized for social recreation, held 
not exempt from taxation. under Tax Law, § 4, 
subd. 7, as being used exclusively for one or more 
purposes specified therein.—People v. White, N. Y.., 
214 N. Y. S. 390. 

98. Vendor and Purchaser—Payment “In Cash.’ 
—Tender by purchaser of real estate of certified 
check of a third person. accompanied by refusal to 
get it cashed at request of vendors, was not 
equivalent of payment “in cash” required by writ- 
ten agreement.—Chertok v. Kassabian, Mass., 151 
N. E. 108. 

99. Workmen's Compensation— City Hospital 
Nurse.—Where nurse, employed ‘in city hospital. 
lecated on island owned entirely by city for use 
of hospital. was injured by falling on sidewalk 
while leaving island by customary way. she was 
entitled to compensation, although not at work 
when acc‘dent happened.—Lynch v. City of New 
York, N. Y., 151 N. E. 149. 


100.——Misreprecentation of Age.—One employing 
a minor under 16 years of age, contrary to Pub. 
Acts 1911, c. 57, to assist in operating a cylinder 
printing press run by other than foot power, and 
who does not have employment certificate on file 
as required by Pub. Acts 1917, c. 77, § 3, cannot 
plead that m‘nor is estopped to maintain an action 
for injuries while engaged in such employment by 
his misrepresentation of his age when seeking em- 
ployment.—Knoxviile News Co. v. Spitzer, Tenn., 
279 S. W. 1043. 





